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GROUP PURCHASING ADVANTAGE
PARTICIPATION AGREEMENT

This Agreement is made this ______ day of _____________________, 20___ between GROUP PURCHASING ADVANTAGE, INC., an Arkansas Corporation (“GPA”) and  ________________________________________________________ (“Member”).  
GPA has entered into contracts with numerous vendors for the supply of food, beverages, cleaning and household supplies, certain medical items, and has entered into an affiliation with one or more other group purchasing organizations in order to supply the participants under this Agreement a wide range of daily living and medical supplies at a discount.   (collectively “Products”). 

Member wishes to become a member of GPA in order to access the Products as well as to have access to affiliated group purchasing organizations (hereinafter the “Program”).   

Member states affirmatively that Member is entering into this Agreement for the sole purpose of procuring Products under the Program for its Own Use as otherwise defined herein and not for the purpose of resale.

GPA agrees to furnish Member access to the Products through the Program and to consult with and assist Member in the effective use of the Program.  In exchange for access to the Program and the assistance of GPA, Member agrees to be bound by the following terms and conditions.

1.
Compliance.  While Member is not required to make any purchases of Product under the Program, Member agrees that any purchases made will comply with the terms and conditions of this Agreement and all terms and conditions of the contract negotiated by GPA with the various suppliers of Products under the Program.  Further, Member agrees that it will be bound by and act in accordance with all additional terms and conditions which may be required to access certain products under the Program through affiliated group purchasing organizations.  

2.
Own Use.   Member expressly understands and agrees that each and every purchase made through the Program is for Member’s ultimate consumption or Own Use as defined by the U.S. Supreme Court in Abbott Labs, et al. v. Portland Retail Druggist Association, Inc., (425 U.S. 1, 1976) and its successor line of cases and the Prescription Drug Marketing Act of 1987.  Member agrees to indemnify and hold GPA harmless from any liability including, but not limited to cost of litigation resulting from any breach by Member of this paragraph.

3.
Confidentiality.  Member agrees to keep confidential all user information.  Member agrees to use the user information solely for the purposes contemplated by this Agreement.  Member agrees that all title to and ownership of user information shall at all times remain with GPA.  Member will use the user information in confidence, will not disclose any user information to any third parties, but will limit its disclosure to bona fide employees of Member on a need to know basis.   Member acknowledges that GPA’s remedies at law for any breach of this provision would be inadequate and agrees that in the event of Member’s breach of any provision of this paragraph, GPA shall be entitled to appropriate equitable relief, including, but not limited to injunctive relief, which remedy shall be non-exclusive.    A violation of any provisions of this Program shall be  considered a breach of this Agreement and will be grounds for immediate termination of this Agreement by GPA.  

4.
Administrative Fees and Other Payments.  Member acknowledges that GPA has disclosed that it receives administrative fees (sometimes referred to as “Discounts”) from participating contract vendors based on purchases made by GPA’s members and that GPA receives certain administrative fees from affiliated Group Purchasing organizations through affiliation agreements with those organizations;  that such administrative fees are not fixed at the same amount in each vendor contract but, rather are the result of negotiations independently with each vendor; and that most of the vendor contracts provide for administrative fees equal to three percent (3%) or less  of the purchase price of the goods or services covered by the participating vendor’s contract.   GPA will provide to Member, upon request, a list of each Vendor Agreement pursuant to which GPA receives an administrative fee greater than three percent annually.    GPA will report to Member, in writing, on a basis not less frequently than annually, and to the secretary of health and human services, on request, the amount received from vendors with respect to Purchases made by or on behalf of Member.   Member understands that the Discounts provided by GPA’s contract vendors as part of the Program are discounts within the meaning of 42 U.S.C. § 1320(a)-7(b)(3)(A) of the Social Security Act and the regulations promulgated thereunder at 42 C.F.R. § 1001.952(h) and that Member may have an obligation to report this discount to any state or federal program which provides costs or charge base reimbursement to Member for items to which the discounts apply.  In addition to administrative fees, GPA will process all applicable rebates due Member for purchases of Product under the Program for a fee of Fifty percent (50%) of such rebate.  

5.
Term and Termination.  The rights and obligations of Member and GPA shall begin on the date that GPA executes acceptance of this Participation Agreement and shall continue until such time as either notifies the other in writing of its intent to terminate this Agreement.   Upon termination of this Agreement in accordance with this Paragraph 5, the obligations of Member and GPA to each other shall terminate with the exception of Member’s obligation of confidentiality as set forth in Paragraph 3 hereof which shall continue for a period of 12 months following the termination of this Agreement.  In addition, upon termination of this Agreement, all agreements with affiliates shall terminate.

6.
Warranties.  Member understands and acknowledges that GPA, through the Program, is performing a service and is not a party to any Purchase and/or sale of any product between the Member and any vendor.   Accordingly, Member acknowledges and agrees that GPA makes no representation or warranty, express or implied, as to any manner whatsoever, specifically including, without limitation, merchantability or fitness for a particular purpose of any product purchased by Member through the Program.  Additionally, Member acknowledges and agrees that GPA shall have no liability whatsoever for personal injury, product damage or lost profit caused by, or related to any product purchased pursuant to the Program.

7.
Other Services.  Member acknowledges that GPA has informed Member that it may from time to time offer other services such as in service training in the use of the Program.  Any such additional training shall be provided to Members without regard to purchases of Product made by such Member under the Program.   If a fee is charged for such in service it shall be based upon overhead cost and shall not be in any way related to Purchases of Product under the Program.  Member acknowledges that GPA has not offered any other incentives, discount or other payments to Member except those discounts and administrative services set forth in this Agreement either orally or in writing.  

8.
This Agreement with referenced attachments constitutes the entire understanding and agreement between the parties.  

IN WITNESS WHEREOF, authorized agents of parties have executed this Agreement as of the date first written above.

________________________________________________________________________________________
_____________________________________________________________________________________

Name of Facility

______________________________________
        _______________________________________
Authorized Representative - Print Name 

        Title

______________________________________
        _______________________________________

Signature






        Date

______________________________________
        _______________________________________
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        City          

State
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______________________________________
        _______________________________________

Telephone #





        Fax #

GROUP PURCHASING ADVANTAGE
__________________________________________

Wes Robertson, President

Date
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